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SUBJECT: Anend Corporations Code to Reference Correct R&TC Section/Interest on
Erroneous Refunds/Del ete Provi sion Added in Error/Technical Change to
Correct Reference to “Subsection” to “Subdivision”

SUMVARY

Under the Revenue and Taxation Code (R&TC) and the California Corporations Code,
this bill, sponsored by the Franchi se Tax Board, woul d rmake the foll ow ng
changes:

1) correct the reference to a renunbered section regarding the inposition of the
$50 penalty for any corporation which fails to file statement with the
Secretary of State (SOS);

2) clarify that interest on erroneous refund anounts begins to accrue 30 days from
the date of notice and demand for repaynent and delete a reference on how
interest will accrue for corporations on anounts that were erroneously nmade or
al | oned when an action is brought to court;

3) replace incorrect references to the term“subsection” with the term
“subdi vi sion.”

EFFECTI VE DATE

This bill would be effective beginning January 1, 2001 and operative after that
dat e.

LEG SLATI VE H STORY

SB 2176 (2000) contains a provision identical to #2 above.
SPECI FI C FI NDI NGS

1. Corporations Code

The Corporations Code requires every corporation to file a statenent containing:
(1) the nanes and conpl ete busi ness or residence addresses of its chief executive
officer, secretary and chief financial officer; and (2) the street address of its
principal office in California. This statenment nust be filed with the Secretary
of State (SOS) within 90 days after the corporation files its original Articles
of Incorporation, as well as annually thereafter. The SOSis required to mail a
notice of delinquency to any corporation that fails to file this statement. |If

t he corporation does not respond within 60 days, the SCS certifies the nane to
the Franchi se Tax Board (FTB). Upon this certification, the departnment is
required to assess against the corporation a $50 penalty pursuant to a specific
R&TC secti on.

Board Position: Department Director Date
X_ 'S NA — NP
SA [e) NAR Alan Hunter for GHG 4/5/00
_ N ______ OuA ______ PENDING

C:WINDOWS\TEMPAB 2897 03-09-00 BAOF.DOC
LSB TEMPLATE (rev. 6-98) 04/12/00 9:01 AM



Assenbly Bill 2897 (Assenbly Revenue & Taxation Conmittee)
I ntroduced March 9, 2000
Page 2

Cor porations Code Section 6810 references R&TC Section 25936 as the basis for the
imposition of the $50 penalty. However, the R&TC penalty section was renunbered
from Section 25936 to Section 19141 in 1993 (SB 3, Stats. 1993, Ch. 31) and the
Section 25936 no | onger exists. Only three of the four references to the former
R&TC section within Section 6810 were corrected by SB 3 to reflect the renunbered
R&TC secti on.

This bill would elimnate the reference to an obsol ete and non-exi stent section
and replace it with the correct section regarding the inposition of the $50
penalty for any corporation that fails to file a statenent with the SOCS.

2. Interest on Erroneous Refunds

Existing state law requires interest to be assessed upon any tax deficiency. The
interest is assessed, collected, and paid in the same manner as the tax
deficiency itself and is calculated at a rate that is adjusted annually.

Interest is inposed fromthe date that the tax was required to be paid or, if the
tax is paid in installnments, fromthe date prescribed for paynment of the first
installnment, until the date the tax is paid.

Exi sting state | aw al so requires the assessnment of interest on any tax refund or
credit that the FTB nmakes or allows and |ater determ nes to be erroneous. For an
erroneous refund, the FTB nust provide notice and denmand for repaynment within two
years after the refund or credit is issued or during the period within which the
FTB may mail a notice of proposed deficiency assessnent, whichever tinme period
ends later. Interest on erroneous refund or credit anmounts does not begin
accruing until 30 days fromthe date the FTB mails the notice and demand for
repaynent .

Existing state law allows the FTB to recover any erroneous refund or credit, and
any related interest, in a court action. However, the section that allows this
court action specifies both that interest is calculated fromthe date the FTB
mai |l s the notice and demand for repaynent and, for corporations, interest nust
be cal cul ated fromthe date the refund was nmade or the credit allowed.

The existing state | aw regarding the conputation of interest with respect to a
court action is in conflict with the nore general state |aw that descri bes when
the cal cul ation of interest begins on an erroneous refund anmount. The
department’s current practice is to followthe state law that allows 30 days from
the date of notice and demand before beginning to accrue interest, rather than
accruing interest fromthe day the notice is mailed or fromwhen the erroneous
refund or credit amobunt was made or allowed. Under current practice, interest on
erroneous refunds to individuals and corporations is calculated in the sane
manner .

This bill would clarify that interest on erroneous refund anmounts begins to
accrue 30 days fromthe date of notice and demand for repaynent.

This bill also would delete the subdivision that addresses how interest wll
accrue for corporations on amounts that were erroneously nmade or all owed when an
action is brought to court.
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3. Banks and Fi nanci al Corporations

Certain nonenclature is used to describe the 29 Codes in California Law and the
different areas within these Codes. The FTB primarily adm nisters three parts of
Division 2 (O her Taxes) of the R&TC - Part 10, the Personal |ncone Tax Law,
Part 10.2, the Adm nistration of Franchise and I ncome Law, and Part 11, the Bank
and Corporation Tax Law. Each Part is further divided into Chapters, which
typically consist of several Articles. Wthin each Article are nunerous

i ndi vi dual Code sections, which are further separated into subdivisions,

par agr aphs, subparagraphs, clauses and subcl auses.

R&TC Section 23188, regarding the assessnent, paynent, or collection of taxes,
uses the term “subsection” in three separate instances, even though “subdivision”
is the proper nonencl ature.

This bill replace all references to the term*subsection” with the term
“subdi vision” within R&TC Section 23188.

Pol i cy Consi derati ons

This bill would elimnate a contradiction in state |aw by clarifying when
interest will accrue for refund or credit anmounts that were erroneously made
or allowed.

This bill would prevent confusion for taxpayers or the departnment when
researching state law and will keep all R&TC references consistent.

| npl ement ati on Consi der ati ons

I mpl ementation of this bill could be handled during the departnment’s annual
updat es.

Fi scal | npact

Depart nental Costs

This bill would not inpact the departnment’s costs.

Tax Revenue Esti mate

This bill would not affect state i ncone tax revenue.

BOARD POSI TI ON

Support.

At its Decenber 16, 1999, neeting, the Franchi se Tax Board voted to sponsor the
| anguage contained in this bill.



